IN THE HIGH COURT OF KARNATAKA AT BANGALORE

WP No. 4840/2012 PIL

Between

Suo Moto

And 

1. State of Karnataka and ors



Respondents

Memorandum of Facts :
1.
In compliance of the Order dated 6-6-2012, I am filing the proposal to develop a system whereby a Lawyer or a Legal assistant is made available to every child in accordance with law within 12 hours from being apprehended. This is a proposal for the possible action to be taken to ignite the mechanism of providing the free legal aid to the child/juvenile who is need of care and protection and who is in conflict with law. 
2. Providing Legal –Aid should have following steps, 

· getting the information about the incident/need for legal aid, 

· setting up a panel of dedicated lawyers (which includes selection, training and paying adequate remuneration),
· allocating of work to the lawyer immediately and ensuring that the lawyer shall be in contact with the  child/juvenile within one hour,
· monitoring/reviewing the works of advocates who had represented the child/juvenile periodically say once in 3 months at district level and once in 6 months by the KLSA.

3. Providing Legal Aid starts from the moment Legal Service Authority gets the information from the Police/persons who got the knowledge/interested party about the juvenile taken into the custody.
4. Rule 11 of JJ Rules mandates free legal aid for the child/juvenile to be produced before the JJB but it is silent about providing legal aid to the child who is produced before the Children Homes and needs care and protection. As per Section 32 of JJ Act any child in need of care and protection usually produced before the Children Homes by a police officer, any public servant, child line, a registered voluntary organisation, any social worker and by the child himself. Superintendent of that children home also get the information about the child being admitted to the children home.  Hence the information to the legal service authority should be given by police officer, any public servant, child line, a registered voluntary organisation, any social worker and Superintendent of the children home to which the child id admitted. 
5. Legal – aid to the child is suggested for following reasons : 

· The participation of the children in their own cases is quasi absent, there is no one to represent these children before the CWC or to convey their views to the CWC members. 

· There are no uniform standard for the decisions the CWC makes and minimal records are kept, leaving nothing for review. 

· These children before the CWC are placed in children’s Homes for an indeterminate period whilst a decision is made about their ongoing care by the CWC. In that sense, several provisions in the JJ Act serve to negate their overall tenability. Section 33(3) of the JJ Act states: “The Committee may allow the child to remain in the children’s home or shelter home till suitable rehabilitation is found for him or till he attains the age of eighteen years.” The same can be said for Section 56 of the JJ Act, which reads: “The competent/local authority may … order a child in need of care and protection or juvenile in conflict with the law to be discharged or transferred from one children’s/special home to another … keeping in view the best interest of the child/juvenile.” These clauses make assumption as to the best interest of the child – specifically a child in need of care and protection – in determining whether they should remain in a Government Home. This assumption, however, is grounded in – at worst – the beliefs of individual committee members or – at best – societal beliefs.

· Because there is no structure for when such cases are closed and children are released, they can be kept in the Children’s Homes for years, sometimes until they reach eighteen. These children typically come before the CWC when they are the victims of abuse and neglect, when they are orphaned or have run away from home. In such case, institutionalisation for such long periods without sensitive caring and safe environment where their voice can be heard can be devastating to the lives and future prospects of these children.

· Children in need of care and protection cannot be left on their own without assistance when people make decisions that can be life changing events for children. If legal representation is a constitutional and fundamental right, be it a child or adult, these children need to be heard through a representative or appropriate body [who must have] sufficient knowledge and understanding of the various aspects of the decision-making process and experience in working with children.

· Under the principles of natural justice, every child is guaranteed the right to be heard and should have access to representation in the Juvenile Justice system. There are no provisions for the children's right to be heard in the CWC proceedings. 

6. The child/juvenile who is conflict with law will be taken into custody by the officer of the Special Juvenile Police Unit established under Rule 16 of JJ Rules and Rule 18 of JJ Rules describes about the Procedures at Special Juvenile Police Unit. 

Rule 18 Procedures at Special Juvenile Police Unit
(1) (a) 
As soon as a juvenile alleged to be in conflict with law is received by the police, the concerned police officer shall inform:

(b) 
The designated Child Welfare Officer in the jurisdictional police station to take charge;

(c) 
The parents or legal guardian of the child or juvenile, in Form 2 and their presence shall be ensured during further questioning of the juvenile and during-further enquiries.

(d) 
The Probation Officer concerned, to enable him/her to fill in the social investigation report in Form 6

(2) 
The juvenile or child shall be treated with decency and dignity during investigation, enquiry, search, etc.

(3) 
The right to confidentiality and privacy of the juvenile/child shall be upheld.

(4) 
Police Officers and social workers shall ensure that no child/juvenile is tortured or harassed in order to extract information and he or she is not compelled to confess or give testimony.

(5) 
The Child Welfare Officer or the social worker shall ensure that the juvenile or child is provided with immediate medical attention, basic needs and create a child-friendly atmosphere at the time of first contact,

(6) 
The Child Welfare Officer shall explain to the child/juvenile the charges against him/her in a simple language and manner that he/she understands clearly,

(7) 
A quick assessment shall be made by the Child Welfare Officer or social worker at the Special Juvenile Police Unit, at the place of contact and the details shall be recorded In Form 1.

(8) 
The Child Welfare Officer from the jurisdictional police station shall exercise the power of apprehending the child4uvenile only in oases of his alleged involvement In serious offences (entailing a punishment of more than seven years of imprisonment for adults).

(9) 
In cases of non-serious offences where apprehension apparently seems to be in the interest of the child4uvenile, the Child Welfare Officer shall rather treat the juvenile as a child in need of care and protection and bring him/her before the Board, clearly explaining the juvenile’s need for care and protection in his/her report and seek appropriate orders from the Board under sub-rule 1(b) of rule 11 of these rules,

(10) 
For at other cases involving offences of non-serious nature (entailing a punishment—of less than seven years imprisonment for adults) and cases where apprehension is not necessary in the interest of the juvenile, the Child Welfare Officer shall intimate the parents or guardian of the juvenile about forwarding all information to the Board, which shall have the power to call the juvenile for subsequent hearings.

(11) 
The Senior Child Welfare Officer at the Special Juvenile Police Unit or t he Child Welfare Officer at the Police Station shall ensure immediate registration of a First Information Report in case of juvenile in conflict with law where the offence alleged to have been committed by the juvenile is of a serious nature such as rape, murder or when such offence is alleged to have been committed jointly with adults and age verification done.

(12) 
After taking charge of the juvenile or child, the Child Welfare Officer shall conduct the preliminary inquiry, and arrange to present the child before the Committee in case of a child in need of care and protection or in the case of juvenile in conflict with the law before the Board under intimation to the Special Juvenile Police Unit. Wherever necessary, the social worker of the Special Juvenile Police Unit shall come to the police station to assist the Child Welfare Officer with the preliminary inquires and procedures.

(13)
 The FIR shall not contain any self incriminating language which can be held against the child or juvenile.

(14)
 The police apprehending a juvenile in conflict with law shall in no case place the juvenile in lock-up or delay handing over the juvenile to the Child Welfare Officer. The police shall handle the juveniles or children in civil clothes except while on duty at the time of taking charge of the juvenile. The Child Welfare Officer shall ensure that the police shall not use handcuffs, leading chain or bands while taking the child to the Boar, Committee or Homes. In case of a girl child or juvenile. she should be accompanied by a woman police

(15) 
The Child Welfare Officer shall ensure that no photograph or the identity of the juvenile or child is revealed to the media, no MOB cards shall be opened by the police station and no bio-metrics of the child are captured.

(16) 
The Child Welfare Officer shall ensure that the police do not, under normal circumstances, take charge of a juvenile or child between sunset and sunrise. If the police are required to do so due to unusual circumstances, the police shall not keep the juvenile or child in the lock-up of the police station, but shall arrange to place the juvenile or child in a place of safety or Observation Home or in a fit institution or under the care of a fit person, after recording the fact.

(17) 
Whenever a juvenile is brought before the Board, the police shall furnish the following details in Form 1:-

(a) 
Date and time of taking charge of a juvenile, address of the juvenile, offence said to have been committed and the place where the juvenile was kept stating reasons for delay, if any, till the juvenile was brought before the Board;

(b) 
Copy of the intimation letter Form 2 sent to the Probation Officer or parent/guardian of the juvenile

(c) 
Details of the property or articles taken from the juvenile at the time of taking charge;

(d) 
Copy of the First Information Report (FIR), if any.

(18) 
Juveniles who have committed petty offences may be released after admonition or reconciliation from Special Juvenile Police Unit or police station itself, ralified by at least one member of the Board. If not, the juvenile shall be transferred or retained in the Observation Home/Place of safety/Fit Institution and brought before the Board.

(19) 
When a juveniles/child is taken into custody (or allegedly committing serious offence, then he/she and his/her parents/guardians shall be informed about their right to representation and an opportunity provided to meet their legal aid before the meeting with the Board.

(20) 
In case the Board is not sifting on the day the child is received, the juvenile shall be brought before a single member of the Board, as per the provisions laid down under the sub-section (2) of section 5 of the Act, and an order obtained. Such an order shall be ratified by the Board in its next sitting.

(21) 
The State Government shall recognize only such voluntary organizations that are in a position to provide the services of voluntary probation, counselling, case work, a safe place; and also associate with the Police or the Child Welfare Office from the Special Juvenile Police Unit, and have the capacity, facilities and expertise to assist the Police at the time of apprehension, in preparation of the social investigation repoit Form 6. in taking charge of the juvenile until he/she is brought before the Board, and in actual presentation of the juvenile before the Board within twenty-four hours.

(22) 
The police shall ensure that the provisions of the Convention on the Rights of the child are strictly adhered to and all actions are initiated in the best interest of the juvenile or child

(23) 
The Special Juvenile Police Unit shall send a monthly status report to the Department of Women and Child Development, Police and Stale Child Protection Unit.

7. There is no provision in Rule 18 for giving mandatory information to the Legal Service Authority. On perusal of Rule18, Police, Concerned Magistrate/Members of CWC or JJB, Child Welfare Officer in the jurisdictional police station, parents or legal guardian of the child or juvenile and the Probation Officer concerned gets the information and passing on the information to legal service authority immediately should be made mandatory. 

8. Unfortunately Special Juvenile Police Unit has not setup in all districts of Karnataka and most of the trained police officials many either has been transferred to different units or have retired from service. From the documents available with the  Women and Child Welfare Department, it is evident the Police Department is not taking the directions, Government Orders etc issued by Women and Child Welfare Department seriously. Rule 16 of the JJ Rules has not been implemented by the Police Department.
9. To provide legal aid a panel of dedicated lawyers needs to be selected, trained. Only then they can provide effective legal aid to the child/juvenile. To attract more lawyers, adequate remuneration needs to be paid. Once the information about the need of legal aid is obtained and if  a panel of dedicated lawyers is available, deputing them for legal aid and ensuring the lawyer shall be in contact with the child/juvenile within one hour will become administrative work.  Decision for Monitoring/reviewing the works of advocates who had represented the child/juvenile periodically say once in 3 months at district level and once in 6 months by the KLSA needs to be taken by KSLA. 
10. Meeting was conveyed inviting interested parties was conveyed by the Member Secretary, KLSA to devise a system whereby legal aid is made available to every child within 12 hr from his being apprehended. Suggestions derived at the Meeting are annexed along with this memorandum of facts as Reference 7 for the perusal of this Hon’ble Court. These suggestions can be considered by the KSLA.
Prayer
In view of the facts mentioned above, it is humbly prayed that this Hon’ble Court may be pleased to pass an interim order directing: 
a. the Secretary, Women and Child Welfare Department to amend/modify the Rule 11 to provide child representatives and legal aid to child need of care and protection.

b. the Secretary, Women and Child Welfare Department to amend/modify the Rule 11 for providing mandatory information to the panel of child representatives  legal service authority about the child produced before the CWC or admitted to children homes and intimate the child and its parents/guardians that they can avail legal aid.
c. the Secretary, Women and Child Welfare Department to amend/modify the Rule 18 of the Karnataka Juvenile Justice(Care & Protection) Rules 2010, so that intimation about the Child/Juvenile has taken into the custody by the police, to inform Police, Concerned Magistrate/Members of CWC or JJB, Child Welfare Officer in the jurisdictional police station, parents or legal guardian of the child or juvenile and the Probation Officer to give information to panel of child representatives  and Legal Service Authority and intimate the child and its parents/guardians that they can avail legal aid
d. the Registrar General, High Court of Karnataka to issue direction to concerned Magistrates and Social worker members of the JJB who are handling the cases under JJ Act to intimate the Legal Service Authority when the Police produce any juvenile before them if that juvenile is not represented by the legal practitioner and intimate the child and its parents/guardians that they can avail legal aid.

e. Implead Home Secretary to Government of Karnataka as a respondent and direct him to issue direction to all Police Stations to intimate the Legal Service Authority immediately when they take custody of a juvenile and intimate the child and its parents/guardians that they can avail legal aid.

f. the Secretary, Women and Child Welfare Department to issue directions to Members of CWC, Child Welfare Officer in the jurisdictional police station, the Probation Officer and Superintendent of Homes to intimate the panel of child representatives and Legal Service Authority immediately if any juvenile is produced before them. 

g. the Secretary, Karnataka Legal Service Authority to advertise and publish about the free legal aid to the juvenile in all the Courts, Police Stations and such other public places. 

h. The Karnataka Legal Service Authority to 
· set up a panel of dedicated lawyers, 

· direct them to provide the legal aid to the juvenile, ensuring that the lawyer shall be in contact with the  child/juvenile within one hour, and 

· monitoring/reviewing the works of advocates who had represented the child/juvenile periodically say once in 3 months at district level and once in 6 months by the KLSA.

Bangalore

Date 20-6-2012








Sumana Baliga  M.

Amicus Curiae 
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